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WAVERLLEY GLEN'S SUPPLEMENTAL

RESPONSE TO COMPLAINT

This supplement is in response Lo the Federal Election Commission’s
(“Commission") letter dated March 16, 2009. The Commission has requested that
Wavecrley Glen, a Prism Medical Company (*Waverley Glen™) and Ergosalc
Products, L.1.C (“lirgosafc”) provide further explanation and documentation on two
issucs: (1) that Iirgosafc had sufficient U.S. derived funds in its bank account to
make & $10,000 contribution; and (2) that no forcign nationals participated, eithcr
directly or indirectly, in the decision to make the contribution.

According 1o the Commission’s Foreign Nationals Brochure (“Brochurc™), a
domestic subsidiary of a forcign corporation may pot donate funds or anything of
valuc Lo a statc or local election if: (1) the contribution is financed by the foreign
parent or owncr; or (2) individual foroign nationals were involved in any way in
the making of the contribution, including participating in donation activity,
allocating funds for donations, selecting the recipients of the donation, approving
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the making of the donation, or approving the issuance of the donation check. See
Forcign Nationals Brochure, attached hercto as Exhibit A, at p. 2 n.1. If, however,
a domestic subsidiary makes a contribution from funds it has generated itsclf, and
the decision to make the contribution was made by only U.S. citizens or pcrmanent
residents, then the subsidiary would not be in violation of the Federal Election
Campaign Act of 1971 (the “Act™). See Advisory Opinion 1982-10; Advisory
Opinion 2006-15; Advisory Opinion 1989-20.

Ergosaft is a domestic subsidiary of its Canadian parcnt corporations, and
has complied with the criteria outlincd by the Commission. Virst, Ergosafe is an
cstablished U.S. company. lts 2008 domestic revenues derived from U.S. activitics
were over $10 million. Ergosafe's U.S. domestic business has thrived, and as a
result, lirgosafc has cxpanded its workforce and customer base in the United
States. Lrgosafe’s significant U.S. domestic operations were morce than sufTicicnt
10 fund the small amount at issue here, without any assistance or consideration
whatsoever from its Canadian parent companies. In addition, Charley Wallacc, a
U.S. citizen and President of Ergosafe, was the gole person involved in deciding to
make this contribution and thereaficr executing the contribution.

Thus, Lirgosalc is clearly in compliance with the Act, the Brochure and the
Advisory Opinions citcd above and requests that the Commission resolves this

issue without delay.
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"The contribution check was ismed. in the United States on September 25,
2008, and cleared Ergosafe’s U).S. HSBC account on October 7, 2008. See
Contribution Check, attached hercto as Exhibit B; HSBC Bank Statement, attached
hereto as Ixhibit C. The contribution was paid for by funds derived solely from
Lirgosafe’s revenucs generated by sales made to U.S. customers. See Sup. Aff. of
Charley Wallace, at § 6, attached hereto as Exhibit D

The attached bank statement reflects that Ergosafe received payments of
$238,383.71, $46,325.33 and $111,345.76 from a single U.S. customer, Veterans
Mcdical liquipment Sales, 1.LLC, A Service Disabled Vetcran Owned Small
Busincss, based in Michigan. See Ex. C; Affidavit, Ex. D, at § 7. The statement
also reflects that Ergosafc paid out aver $187,000 to its cmployees for a two week
period. See Lix. C. The balance in this account ranged from $236,000 to $568,000
during October and all of these funds were dcrived solely from Ergosale’s U. S.
domestic business opcrations. See Affidavit, Iix. D, at 6. In 2008, Ergosafe’s
U.S. domestic operations generatcd revenues of over $10 million. Sceid. a1y 8.

Ergosafe’s U.S. domestic business operations are substantial, generating
revenues from U.S. customers which are clearly much morc than sufficient to fund
the small contribution at issuc. ‘The contribution was thus gencrated from a U.S.
domestic corporation, and therefore, docs not violate the Act or the Brochure and is
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in agrcement with the Advisory Opinions.
n c Wallace e individual idi
make this coutribution. |

Charley Wallace madc the decision to contribute on behalf of Ergosafe on
his own in his capacity as Ergosafe's President in the United Statcs, See Affidavit,
Ex. D, al § 4. As President, Mr. Wallacc was authorized on his own to make U.S.
political contributions on behalf of Ergosafe. /4. No other person directly or
indirectly participated in the decision-making conceming the contribution. It
therefore nccessarily follows that no foreign national, from Grgosafe or any other
entity, directed, dictated, controlled or in any way participated in this decision to
make the donation at issue. See id. at § 9-10. In fact, it would be atypical for any
officer or director of Ergosafe’s parent corporations to be involved in deciding to
make such a small expenditure for their U.S. subsidiary and such did not happen
here. Seeid.at§9.

Because Mr. Wallace was the sole decision-maker, without the dircct or
indircet assistance of any foreign national or any other person for that matter, the
contribution docs not violate the Act or the Brochure and is in conformity with the
FIiC’s Advisory Opinions on this issue.

m. CONCLUSION

In conclusion, Waverley Glen respectfully requests that the Complaint filed
in this cause be dismigsed with prejudice and for such other and proper relief as
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may bc deemed appropriate by the Commission. The instant Supplemental
AfTidavit and Response have shown beyond any shadow of & doubt that the
donation at issue did not in any way violate the Act.

ARMSTRONG TEASDALE LL.P

BY: M—
Jeffrey T. Demcrath #30991

‘Therese (Tessa) Rolufs Trelz#36929
Christopher R. L.aRosc #59612
One Metropolitan Square, Suite 2600
St. Louis, Missouri 63102-2740
(314) 621-5070

(3 1 4) 552—4867 (fncsmulc]
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Foreign Nationals
Federal Election Commission
Published in July 2003

Introduction

The ban on political contributions and
expenditurcs by foreign nationals was firsy
cnacted in 1966 as part of the amendments
10 the Foreign Ageats Registration Act
(FARA), an “internal sccurity” statute. The
goal of tho FARA was to minimizes forcign
intervcntion in U.S. elections by establishing
a scries of limitations on forcign nationals.
Thesc included registration requirements for
the agonts of foreign principals and a
geaeral prohibition on political contributions
by foreign nationals. In 1974, the
prohibition was incorporated into the ¥
Federal Elcction Campaign Act (the FECA), T1‘f
giving the Federal Election Commission =
MMMthﬂm

This brochuro hes becn developed to help clarify the rulcs regarding the political
activity of foreign nationals: however, it is not intended (0 provide an exhsustive
discussion of the clection law. If you have any questioss afior reading this, please
contact the FRC in Washington, D.C., at 1-800-424-9530 or 202-694-1100. Mombcrs of
m«:‘ws:uummmcmomumxmunmmﬁum

Lixcepl where otherwise notcd, all citstions refer 1o the Act and FEC regulations.
Advisory Opinions (AOs) issucd by the Commission are also ciicd.

The Prohibition

The Federal Election Campaign Act (FECA) prohibits any foreign national from
contributing, dunating or spending funds in connection with any federal, state, or local
clection in the Unitcd States, either dirocily or indirectly. IL iz also unlawful ® help
foreign nationals violate that ban or to solicit, receive or accept contributions or donations
from them. Persons who knowingly and willfully engage in thesc activities may be
subject to fincs and/or imprisonment.
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Who is a Foreign National?
The following groups snd individuals arc considered “foreign nationals™ and ars,
therelore, subject to the prohibition:
Foreign governments:
Forcign political parties;
Foreign corporations;
Forcign wsociations;
Foroign partnerships;
Immigrants who do not have 2 “gresn card.”
(ndividuals: The “Greea Card” Exception

An immigrant mey maks a contribution il he or she bms a “green card™ indiculing his
or hor lawful admittance for permanent residoncs in the United Statcs.

Domestic Subsidiarics and Foreign-Owned Corporations
A US. subsidiary of a foreign corporation or a U.S. corporation that is owned by
forcign nationals may be subjoct to the probibition, s discussod below.

PAC Contributions for Federal Activity
A domestic subsidiary of a forcign corporstion may not cstablish a federul political
sction commities (PAC) to make foderal contributions ift
(1) The foreign parcnt corporation finances the PAC's cstablishment, administration,
or solicitation costs; or
(2) Individual forcign nationals:
e Participate in the opcration of the PAC;
e  Scrve as oflicers of the PAC;
¢ Participated in the selection of persons who operste the PAC; or
e Make decisions rogarding PAC contributions or expenditure.
11 C¥R 110.20().
(Scc also AOs 2000-17, 1995-15, 1990-8, 1989-29, and 1989-20.)

Corporate Contributions for Nonfederal Activity
Additionally, a domustic subsidiary of a forcign corporation (or a domestic
corporation owned by foreign nationals) may not donate funds or anything of value in
connection with stato or local elections if
(1) Those activitics arc finsnced by the forcign parent or owner; or
(2) Individual foreign nationals arc involved in any way in the making of donations to
nonfederal candidates and committess. |

| Thin moans that foreign nationals may not participsts in dowation activity, allocate funds for donstiona,
or make decisions reganding dosations (e.g., sclecting the recipients, spproviag the making of donations. or
approving the issuance of donation chooks).

@oos/o01s
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Plcsse notc that many states place additional restrictions on donations made to
nonfederal candidates and commicees. 11 CFR 110.20(i). (Sce also AOs 1992-16,
1985-3, mz-xo.|mmunmz)

i

Volunteer Aétivity

Generally, an individual may volunteer parsonal :
scrvices 10 & fedeful candidate or federal political - ‘
committee withouk making & contribution. ‘l'ln::t T : e
pwidnﬁiswhhu“unmﬁon"nlu;n L IRAL 8 L
individual perforthing the service is not compensated
by anyone. 11 CER 100.74. The Commission has
addrcssed spplicapility of this exsmption (o voluntoer

gervicos in conneftion with fundraising for s Scnste

ey Liwiily Supag® o poiical actviy et i not comnocted with ary
idal office at the fodorul, state, or local levels. Tho FEC has clarified such
pect 0 individuals® activities.

disbursemcnty solely to influence ballot igsues, a forcign national
bte to a ballot commitiec that had coordinated its cfforts with a
ic's ro-election campaign.

ppinion 1984-41, the Commission allowed a forcign national to

padcast of apolitical ads that attempted 10 cxpose the allegod political
odid. The Commission found that thesc ads wero not clection influencing

bemu.lheydid ot mention candidates, political officcs, political perties, incumbent

or any pest or fiturc clection. 3

2 ‘The Commissron hus s tated that this opinion is ot supcreeded by AO 198728, lndivideals may abtsin

further guidance in fhia roquistiag an advisery sbout their proposed sctivity.
Jlnivii\-hul“ mﬁm“ﬂumﬁf::huymmfagmlhm

trpes of political involviag foreign natiossls.

3
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Assisting Foxeign National Contributions or Donations

Under Commijsion regulations it is unlawful to knowingly provide substantial
assistance 10 forcijn nutionals making contributions or donstions in comnection with any
U.S. eloction. 11 CFR 110.20(k). “Substantia] assistance™ rcfers to active involvement
in the solicitation] making, recoipt or sccoptance of s foreign nationa! contribution or
donation with thejiniont of facilitating the succcesful completion of the transaction. This
prohibition includs, but is not limitod w0 individuals who act a5 conduits or
intermodiarics. 6] FR 69945-6 (November 19, 2002).

Soliciting, Arcepting, or Recelving Contributions and

Donations l' om Foreign Nationals
As nolcd carlier, the Act probibits knowingly soliciting, accopting or receiving
conuiMomm or donations from forciga nationals. In this context, “knowingly" mesns
8 person:
o Hagac mwupmmm”wmorwedmﬁoma

foreign

e Js awaro ¢ IMMMWaMwamﬂmmmﬂdﬂ
solicited, pocepted or received arc likely to be from & foreign national;

e s aware of facts that would lesd a rcasonable person 10 inquire whether the
sourcc of the funds solicited, accepted or recoived is a forcign national.
11 CFR 110.20 (a)(4) (i), (ii) and (iii).

Pentincat (acty that may lead 1o inquity by
the rccipient inclpde, but are not limited 1o the
following: A dong crmihmrwabmn_,
pasypory, provides a foreign address, makes a

contributiva from a foreign bunk, or residcs
abroad. Obuining a copy of a cutrent and valid
U.S. passport wauid satisfy the duty to inquire
whether the fundg solicitcd, accepied, or
received arc fromy a foreign national.

11 CFR 110.20(3)(7).

Monitoring|Prohibited Contributions

When a fedefal political commivce (a commities active in feders! eloctions) reccives
& contribution it pelieves may bo from a foreign national, it aust:

¢ Retum the contribution o the donor without depositing it; or

. E;pom 5 contribution and take stcps to determine ils legalitly, as doscribed

oW,
Rithor action} must be takon within 10 days of the troasurce's recoipt.
11 CFR 103.3 (BX1).
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dwdabdupodthmummcmmmbmu
because they may have to be refinded. Additionally, be or she
must maintain & mmada:phu_uwhﬂnmﬁhﬂonwbemhﬁﬂd

30 days of the tn *s receipt, or the committes must issue & refind. S

depasits a contribution that appears (0 be logal, but later discovery
umthedq!wledemﬁhﬁnuﬁmlfudpmutmtuﬁndmmbum
the discovery. If a committes lacks suflicient funds 1o make a
itod contribution is disvovered, it ot use the ncxt funds it
1033 (b) (1) and (2).

4 Thia informetion be insluded when the recsipt of ths coatribution is reperted.
S Ver cxammple, of legality includes & writton ctasemeont fram the coattibutor explaining why the
centribution is (¢.g. domor has & grewn csrd), of an orel explanation that is recerded in momonaadum.
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